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EXECUTIVE SUMMARY

Purpose

The critical question addressed by this study is, “What type of governance structure makes for
the most effective boards?” The purpose of this report is threefold:

1. Explore and clarify models of professional regulation;

2. Define what it means for regulating bodies to be “effective”;

3. Describe models of occupational regulation in terms of the criteria for effectiveness.

This study examines the governance structures of several states across a continuum of
independent boards (boards that are not attached to a larger agency and have control over
staffing and licensing and disciplinary activities) to boards that are more consolidated (boards
that are located in a larger, umbrella organization and share staff with other boards).

Project

This paper addresses the effectiveness of health licensing boards’ governance structure across the
United States in three parts. The first part synthesizes literature and interviews with experts.

The second part develops a framework for evaluating governance structure based on governance
features and criteria for effectiveness. Last, this paper examines the health credentialing
governance structures of eight states and one Canadian province: five states represent the
continuum of governance structure from independent boards to boards located in umbrella
agencies (consolidated); three states and one province are explored for their interesting
governance features which include an oversight or collaborative council or committee.

To develop findings, this researcher first conducted a review of the literature and sought the
insight of experts in the field of professional regulation. Then, a framework for evaluating
effectiveness was developed. Next, regulators and other interested parties were interviewed in
each of the states selected for case study.

The findings are limited by the availability of data to adequately measure effectiveness, the
inability of the scope of the project to account for all variables associated with effectiveness, and
the fact that case studies are inherently unsuitable for drawing conclusions about other states.

Key Findings

The following findings synthesize results of the eight states and one province examined for case
study, interviewees’ responses and consultation with experts and literature. The findings
generally support some of the Minnesota Legislative Auditor’s 1999 findings: “We found no
convincing evidence that any particular organizational arrangement or process provides an
assured solution to any given problem associated with occupational regulation.”

1. Research examining governance models for professional regulatory boards indicates no
consensus on the topic. A review of dozens of previous studies uncovered little quantitative
research on licensing board models. This ambiguity may result from the difficulty in isolating



governance variables, or because governance structure is less important to regulators’ mission of
public protection than other factors like funding, management or service environment.

2. Most regulators do not perceive a problem with their state’s governance structure. When
asked how their boards’ structure supported public protection, approximately 85 percent of the
70 respondents answered that it supported their mission well. Exceptions included five
respondents from consolidated agencies who indicated that some of the larger boards should
have an independent board, or that they would like more autonomy.

3. Cooperation among boards is beneficial for regulators. About ten respondents indicated
satisfaction with arrangements to save resources or to exchange information among board staff.
These relationships include pooling resources such as office space and supplies in Oregon,
formal arrangements at the Virginia Board of Health Professions and cooperative meetings in
Ontario. One respondent mentioned that being forced to work together under the formal
arrangement of the Texas Health Professions Council was beneficial to the boards’ staff even
though it occasionally was not preferable. Simply sharing office space may help generate shared
social capital among boards’ staff.

4. Although all eight states and one province contacted for cases study were suffering from
fiscal shortfalls, respondents from more autonomous boards were less likely to cite a funding
shortage for their boards. These responses may indicate that the financial status of larger,
umbrella agencies is tied more closely to the state, even in states that have the authority to raise
fees without approval of the legislature. In addition, this may lend support to researchers Graddy
and Nichol who theorized that consolidation may not realize the intended fiscal savings or that
consolidated agencies may receive less funding.®

5. Resolving scope of practice disputes between professions to the benefit of the public is one
of the most important issues with which regulatory bodies are involved, and there was no
consensus among experts or respondents on the best way to manage these conflicts. Most
respondents from Ontario and Virginia felt that having a collective to conduct objective research
for sunrise legislation and scope of practice issues was helpful to the process. However, the
contentious experience from lowa is indicative of the powerful role of politics in any situation.
Legislatures’ deliberations on scope of practice issues can be aided and focused by factual
research from an “objective” body, namely, the other health licensing boards or a committee
called for that purpose.

6. The research on the three states and one province with special features does not definitively
indicate the degree to which oversight boards or councils are useful organizations or instead add
another layer of bureaucracy to the regulatory landscape. The literature generally favors
oversight structures for research, accountability and ameliorating scope of practice issues, but a
minority of respondents from states with oversight structures (excluding Ontario) did not indicate
that their board reaped the expected benefits. More research is needed to identify what forms
and management techniques may be the most efficacious.



INTRODUCTION

Virtually every state in the U.S. has a different governance structure for regulating health
professionals. Debates about the advantages and disadvantages of independent licensing boards
versus consolidated boards are numerous but unresolved; there are no commonly recognized set
of “best practices” for governance structure. Over the past several decades, the trend has
generally moved towards consolidation of functions, staff and resources of previously
autonomous boards.

Despite the trends, there are no comprehensive analyses that determine the most effective model.
This is likely due to the difficulty in gathering data related to regulatory outcomes, as well as
state by state variations that make an “apples to apples” comparison difficult. In addition, states
that have reorganized their credentialing bodies usually do not conduct follow up studies.*
Similarly, the definition of “effectiveness” is elusive; “effectiveness” often means different
things to different states and different researchers.

In light of these gaps in the research, the purpose of this report is threefold:
1. Explore and clarify models of professional regulation;
2. Define what it means for regulating bodies to be “effective”;
3. Describe models of occupational regulation in terms of the criteria for effectiveness.

The third purpose is the most problematic because of the issues that arise when attempting to
understand effectiveness: each state has a different service environment, requirements and
regulations, so comparisons are not conclusive.

To address these purposes, this report begins by exploring some of the known research on
professional regulation, drawing out the main themes discussed by experts and states across the
country. The “Study Approach and Limitations* describes the research framework as well as the
limitations of the data and the design. The section Governance Models gives a brief overview of
the five standard classifications of governance structures across the 50 states. Next, case studies
are compared using criteria for effectiveness, beginning with those states that represent the five
standard classifications, followed by four examples of states with distinctive features that may
improve effectiveness. The “Key Findings” synthesize information from a review of the
research and the case studies, and can be found in the Executive Summary.



RESEARCH REVIEW

A review of the literature turned up little consensus among experts favoring one professional
regulation governance structure over another. Few empirical studies have been conducted on the
topic.> The Minnesota Office of the Legislative Auditor’s study of professional regulation in
1999 states:

In sum, despite the flexibility that our federal system allows, no state we studied
appears to have solved the subtle yet chronic problems that accompany
occupational regulation...We found no convincing evidence that any particular
organizational arrangement or process provides an assured solution to any given
problem associated with occupational regulation.”®

Other experts and researchers make similar statements about the lack of data or applied
research that reliably asserts one structure’s advantage over another.

= “Extensive research...turned up very little research in this area... There are no recognized
national standards or ‘best practices’ for how states should organize their health care
regulatory programs from an overall policy/systems perspective.”’

= “The expectation that regulatory agencies will alter their performance in response to...
structural changes is largely without empirical support.”®

= “While there are reasonable arguments for and against consolidation, there is little actual
research and evidence of the impact of consolidation on occupational regulation.”®

= “Consolidating board functions is theoretically appealing, but studies are inconclusive
about whether protection of the public and efficiency are enhanced.”*°

Often, this lack of certainty results from the fact that although several states have changed their
governance structure in the last several decades, “states rarely conduct follow-up studies to
determine the results of their re-organization initiatives.”**

Other experts question whether the governance structure actually has a significant impact on the
effectiveness of occupational regulation. Some experts assert that factors such as staffing and
funding of board activities may make a greater difference to public protection than boards’
degree of autonomy. *?

Despite the lack of conclusive evidence, many states have moved to consolidate their boards or
board functions in the last several decades, motivated by several factors:
= the expectation of cost savings as a result of economies of scale™
= the prospect for small occupations to share otherwise redundant administrative inputs™*
= the opportunity to promote overlapping scopes of practice and share expertise for like
occupations™
=  to encourage standardization of policies among boards

A few states have considered structural changes like consolidation, but rejected the change when
they concluded that the advantages listed above could not be realized to the extent thought
possible. For example, the Minnesota Office of the Legislative Auditor concluded that because
of advances in technology, “the economies available from centralization of [administrative]
services have greatly diminished or vanished altogether.”*® In addition, a California Senate



subcommittee on Efficiency and Effectiveness in State Boards and Commissions did not
recommend consolidation of the disparate Board of Landscape Architects (BLA) and the Board
of Architectural Examiners (BAE) because “merging the BLA with the BAE would not improve
the efficiency of the board” largely because the boards were so dissimilar.’

Findings from a Review of the Research

Although the literature review and consultation with experts on occupational regulation did not
result in consensus, several findings emerge:

= No consensus exists on the most effective board governance structure. There are no
universally recognized “best practices,” that is, no studies have taken a comprehensive look at
evaluating board performance.

= The existing evidence and expert opinions points towards the advantages of independent
boards in part because of the inconclusiveness of cost savings from consolidation, and
evidence showing that independent boards take somewhat more or about the same number of
disciplinary actions.

= Boards’ disciplinary actions are discussed frequently because of the sensational qualities
and because of the accessibility of data. However, conclusions on the effectiveness of various
models in disciplinary matters remain speculative.

= Scope of practice disputes between professions, sometimes playing out in “turf battles,”
can result in a reduction of access to care for consumers. Although there is some speculation
regarding the advantages of a consolidated agency or some type of oversight board in
mitigating these disputes, evidence remains scant.

=  Public participation and awareness of boards’ actions are minimal. The consensus of
opinion indicates that centralized access to board information can help to mitigate these
concerns for consumers, whereas consumers may be confused by multiple, discreet agencies.

=  Politics infuse health licensing boards on many levels, from the initial regulation of
professions to changes in the scopes of practice. Boards’ structure should attempt to
minimize political bias among board members and staff by having clear lines of
accountability and efficacious public representation.

For more detail on some of the major discussions of the research, see Appendix B — Research
Review.



STUDY APPROACH AND LIMITATIONS

This section outlines the framework of the study to explain how the models of governance
structure will be described and evaluated. This section addresses the purpose of the study:
1. Explore and clarify models of professional regulation;
2. Define what it means for regulating bodies to be “effective”;
3. Describe models of occupational regulation in terms of the criteria for effectiveness.

To accomplish these goals, first Table 1 lists Governance Features, or independent variables,
that describe in detail the models of professional regulation. The Governance Features focus on
variables that may significantly affect cost and variables that indicate the degree of
independence. These are features that may influence boards’ criteria for effectiveness, listed
below. Table 4 on page 12 presents the Governance Features for five of the states analyzed for

case study.

Table 1. Governance Features (Independent Variables)

Independence

= administered within a larger agency

= advisory to another agency/director

= composed of members of the regulated
profession and public members

= decisions reviewed by agency/commissioner
= members appointed by the Governor

Administration

= hire its own staff

= appoint an ED/Board Administrator

= answer inquiries from public/licensees
= share staff with other board/agency

= co-locate with other board/agency

= share administrative services with other boards
= contribute portion funding to a shared
administrative body

= share space with other board

= conduct rulemaking

= do their own budgeting

Policy-making

= define scope of practice through rulemaking
= sets grounds for discipline through rulemaking
= establish, change policy

Public Education

= send newsletter to licensees

= conduct other regular activities

= complainants are kept informed of the
adjudication process

Licensure

= administer exams

= contract for exam services

= process applications for licensure

= administer renewals

= verify credentials for new licensees

= set qualifications for renewals through rulemaking
= set qualifications for sitting for exam through
rulemaking

Compliance

= discipline licensees

= receive complaints

= investigate complaints

= have in house legal representation
= use AG as legal representation

= have an appeals process

= address unlicensed practice

= hold hearings

Funding

= collect fees

= set fees

= budget built into another agency

= pay for services to other state agencies (AG,
Admin, Finance, etc.)

= funded fully through fees

= receive general funds




Next, Table 2 lists Criteria for Effectiveness (dependent variables). These criteria develop a
comprehensive picture of what it means for professional regulating bodies to be successful.
According to the research design, the Governance Features, listed above, should impact the
criteria results for the states under case study. Table 5 on page 15 presents some of the Criteria
for Effectiveness for five of the states analyzed for case study.

Table 2. Criteria for Effectiveness (Dependent Variables)

Outcomes: Consumer health is protected from
unscrupulous or incompetent practitioners.

Process: Boards function efficiently.

Accountability

Access

Customer Service

Compliance

= The public is aware
of the boards’ role in
public safety.

= The board can be held
accountable for their
decisions.

= Boards’ decisions are
subject to oversight
(checks and balances).
= Consumers are aware
of regulatory
requirements.

= Consumers are aware
of how to file a
complaint.

= Consumers have
choices among
competent providers
across occupations.

= People who are
competent to practice
are not screened out.
= Licensure
requirements are not
discriminatory.

= Processing
applications is timely.

= Processing renewals is
timely.

= Licensees perceive
that staff is courteous.

= Licensees receive
accurate information.

= Licensees and
consumers get the
information they need
easily.

= Parties get due
process in a timely
fashion.

= Complainants feel
that their complaint was
addressed fairly.

= Consumers find
complaint process to be
user-friendly.

= Regulatory body
manages complaint
process consistently.
= Complainants are
informed of the
adjudication process.
= The complaint
process is adequately
funded.

Scope of Practice

Other

Financing

Other

= Scope of practice is
appropriate for each
profession.

= Disputes between
professions are resolved
to the benefit of the
public.

= Practitioners are
aware of regulatory
requirements.

= The public feels they
are protected.

= Degree of
disciplinary action is
appropriate to the
infraction.

= Number of
disciplinary actions
represents violations.

» Funding is enough to
support effective
management.

= Administrative inputs
are not duplicative.

= Staff have the
appropriate skills to be
effective.

= Board members are
qualified and capable of
performing their duties.
= Different professions
are treated consistently.
= Qutside influences do
not exert significant
pressure on regulatory
decision-making.

The Criteria for Effectiveness emerged from research describing health licensing boards’ mission
as well as the advantages and disadvantages of various models.™® The criteria are divided
between the two goals of process and outcomes. The criteria listed under “outcomes” account
for the end result of the boards’ efforts. Outcomes include criteria that describe the degree to




which the overall mission of the boards is fulfilled. The criteria listed under “process” account
for inputs and the manner in which services are delivered. Both outcome and process criteria
contribute to “effectiveness” because both are important to the proper functioning of boards.
Although public protection is the mission of regulation, as public entities, health credentialing
entities have a responsibility to taxpayers to perform their work efficiently. Also, as
organizations that often operate on the fees paid by licensees, boards are obligated to strive for
good customer service.

Study Limitations

The framework described above represents an attempt to comprehensively describe and evaluate
boards’ governance structures. However, the critical question (“What type of governance
structure makes for the most effective boards?””) will not be answered definitively because of the
limitations of the data.

The first limitation is the availability of data to adequately measure effectiveness. In order to
judge completely the effectiveness of a board, all of the criteria in Table 2 should be addressed.
However, no data is available to understand some criteria; in particular, data that describes the
outcomes of professional licensing agencies are limited. In lieu of statistical data representing
these criteria, the research design dictated that data be gathered through interviews with parties
who may be able to shed light on some of the otherwise unobtainable information. However,
this approach is less systematic than had regularly collected performance measures or indicators
been available. The data collected represents a limited portion of the possible means of
evaluating health licensing boards.

Another limitation to the study is inherent in the case study method, used to explore and evaluate
the eight states and one Canadian province. Case studies are not designed to result in data that
can be used to extrapolate conclusions about other organizations easily. Although the project
was designed to generate “cause and effect” (independent and dependent) variables, caution
should be taken in drawing conclusions about other states outside the case studies. Rather, case
studies are helpful for finding “best practices” of individual states.

A final limitation of the study is the fact that it is impossible to isolate the variables related to
boards’ structure in order to test the effects of the Governance Features on the Criteria for
Effectiveness. Dozens of factors could influence the outcome and process criteria such as:

= service environment (cost of living, salaries, urban versus rural areas, income levels,
environmental influences)

=  pudget and staffing levels of the agency or board

= varying licensure requirements

= public education activities

= intensity of consumer-advocates’ or professional-advocates’ involvement in the
credentialing process

= management expertise, drive and productivity

= the political climate



GOVERNANCE MODELS

This section addresses the first purpose of the study:
1. Explore and clarify models of professional regulation;

Each state in the nation has a somewhat different model of governance for health licensing
entities. Models range from boards that act as independent state agencies and share few or no
services, to those with boards that advise a director or professional regulator on licensing and
disciplinary matters.

The following descriptions of models occupational licensing bodies in the 50 states are taken
from the works of Benjamin Shimberg, a long-time expert in the field of professional
regulation.®

Model A. Boards hire their own staff, make decisions about office location,
purchasing, and procedures. Each board receives and investigates complaints and
disciplines licensees. Each board is responsible for the preparation, conduct, and
grading of examinations or the contracting out of these tasks. Each board sets
qualifications for licensing and standards for practice. Boards collect fees and
maintain financial records. Board staff prepares and mails applications for
licensing and renewal, and answers inquiries from licensees and the public.

Model B. Boards are autonomous, but less so than in Model A. They set policy
and determine standards regarding licensing and professional practice. They
prepare or approve exams and decide who is qualified for licensing and
professional practice. They prepare or approve exams and decide who is qualified
for licensing and professional practice. They prepare or approve exams and
decide who is qualified for licensure. They handle complaints and discipline
licensees. The board has responsibility for hiring and supervising its staff. A
central agency may be responsible for such housekeeping matters as providing
space, answering routine inquiries, collecting fees and licenses and renewals.

Model C. Boards are autonomous and have decision making authority in many
areas. The central agency, however, has greater authority over certain functions
than in Model B. Its powers go beyond housekeeping. For example, board
budgets, personnel and records may be subject to some control by the agency.
Complaints, investigations and adjudicatory hearings may be handled by a central
staff, even when boards continue to make final decisions with respect to
disciplinary actions.

Model D. Boards are not fully autonomous; that is, they do not have final
decision-making authority on all substantive matters as do boards in the preceding
models. While the central agency provides a wide range of services, in practice,
boards may be delegated responsibility for such functions as preparing exams,
setting pass/fail points, recommending professional standards, and recommending
disciplinary sanctions. A crucial distinction, however, between Model D and the



preceding models is that certain board actions are subject to review by the central
agency.

Model E. The regulatory system is run by an agency director, commission or
council, with or without the assistance of a board. Where boards do exist, they
are strictly advisory. The agency director, commission or council has final
decision making authority on all substantive matters. Boards may be delegated
such functions as preparing or approving exams, setting pass/fail points,
recommending professional standards, and recommending disciplinary sanctions.
A crucial distinction between this model and Model D is that, when boards exist,
they serve only in an advisory capacity.

The following table lists the predominant model of each state. The manner in which some states
function may differ from what is implied by statute.

Table 3. State Models %

Alphabetical by state Alphabetical by model

AK C Shared Authority AL A Autonomous Boards
AL A Autonomous Boards AR A Autonomous Boards
AR A Autonomous Boards 1A A Autonomous Boards
AZ B Shared Administrative Functions KS A Autonomous Boards
CA C Shared Authority KY A Autonomous Boards
CO C Shared Authority LA A Autonomous Boards
CT D Limited Board Authority MS A Autonomous Boards
DE C Shared Authority NC A Autonomous Boards
FL D Limited Board Authority ND A Autonomous Boards
GA C Shared Authority NH A Autonomous Boards
HI C Shared Authority NM A Autonomous Boards
1A A Autonomous Boards NV A Autonomous Boards
ID C Shared Authority OH A Autonomous Boards
IL E Centralized Licensing Authority OR A Autonomous Boards
IN C Shared Authority SC A Autonomous Boards
KS A Autonomous Boards SD A Autonomous Boards
KY A Autonomous Boards WV A Autonomous Boards
LA A Autonomous Boards AZ B Shared Administrative Functions
MA D Limited Board Authority MN* | B Shared Administrative Functions
MD C Shared Authority OK B Shared Administrative Functions
ME C Shared Authority AK C Shared Authority

Ml D Limited Board Authority CA C Shared Authority
MN* B Shared Administrative Functions CO C Shared Authority
MO C Shared Authority DE C Shared Authority
MS A Autonomous Boards GA C Shared Authority
MT C Shared Authority HI C Shared Authority
NC A Autonomous Boards ID C Shared Authority
ND A Autonomous Boards IN C Shared Authority
NE E Centralized Licensing Authority MD C Shared Authority
NH A Autonomous Boards ME C Shared Authority
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NJ C Shared Authority MO C Shared Authority

NM A Autonomous Boards MT C Shared Authority

NV A Autonomous Boards NJ C Shared Authority

NY E Centralized Licensing Authority PA C Shared Authority

OH A Autonomous Boards RI C Shared Authority

OK B Shared Administrative Functions TN C Shared Authority

OR A Autonomous Boards X C Shared Authority

PA C Shared Authority VA C Shared Authority

RI C Shared Authority VT C Shared Authority

SC A Autonomous Boards WI C Shared Authority

SD A Autonomous Boards WY C Shared Authority

TN C Shared Authority CT D Limited Board Authority

X C Shared Authority FL D Limited Board Authority

uT D Limited Board Authority MA D Limited Board Authority

VA C Shared Authority MI D Limited Board Authority

VT C Shared Authority uT D Limited Board Authority

WA D Limited Board Authority WA D Limited Board Authority

Wi C Shared Authority IL E Centralized Licensing Authority
WV A Autonomous Boards NE E Centralized Licensing Authority
WY C Shared Authority NY E Centralized Licensing Authority

*Shimberg lists Minnesota as having “Shared Administrative Functions,” but this description
oversimplifies the complicated framework, just as any classification system must. Minnesota’s
Health Related Licensing Boards operate more like “A Autonomous Boards.” The Minnesota
Department of Health’s regulation of some health professionals represents Model E.



CASE STUDIES

This section addresses the first purpose of the study:
1. Explore and clarify models of professional regulation;

Eight states and one Canadian province were selected for in-depth study based on several
criteria. Five of the states (Oregon, Arizona, Wisconsin, Michigan and Illinois) represent

the

five different models of governance. The table below compares the five states’ governance
features. Following the table is an analysis comparing the states’ in terms of the criteria for
effectiveness (see Table 2. Criteria for Effectiveness (Dependent Variables) page 7). A narrative
description of the states’ governance structures can be found in Appendix C — Detailed Case

Studies.

Comparison of the Model Representatives

The discussion above outlines the features of the states that represent the five different Sh

imberg

models. First, the states” Governance Features (independent variables) are listed below. These
features may have an impact on the criteria for effectiveness (dependent variables). These
Governance Features include variables that may increase or decrease the amount of funding

needed to carry out statutory requirements as well as features that describe the degree of
independence of the boards. By understanding these variables, we can hope to generate fi

ndings

about what kinds of structure make boards effective in terms of efficiency and performance

outcomes.

Table 4. Governance Features (Independent Variables) for Five Model States

IS/ DOES THE

BOARD... Oregon Arizona Wisconsin Michigan Illinois

Independence

administered within a

larger agency no no yes yes yes

advisory to another

agency/director no no no no yes

composed of members of

the regulated profession

and public members yes yes yes yes yes

decisions reviewed by

agency/commissioner no no no no yes

members appointed by the Director and

Governor yes yes yes yes Governor®!

Administration

hire its own staff yes yes no no no

appoint an ED/Board

Administrator yes yes no no no

answer inquiries from

public/licensees yes yes centralized centralized centralized
some boards

share staff with other have

board/agency no no yes yes dedicated staff
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Table 4. Governance Features (Independent Variables) for Five Model States

IS/ DOES THE
BOARD... Oregon Arizona Wisconsin Michigan Illinois
co-locate with other
board/agency informally no yes yes yes
share administrative
services with other boards informally | varies by board® yes yes yes
contribute portion of
funding to a shared
administrative body no no” yes? yes yes
share space with other
board informally no yes yes yes
yes, and
conduct rulemaking yes yes yes Director® no
do their own budgeting yes yes no no no
Compliance
yes, and
discipline licensees yes yes yes Director®® no, Director
receive complaints yes yes centralized centralized centralized
investigate complaints yes yes centralized centralized”’ centralized
have in house legal
representation no no yes no yes
use AG as legal
representation yes yes yes?® yes no
must go to licensees must
yes for yes for Court of go to Circuit
have an appeals process licensees licensees® yes for licensees Appeals Court®
varies by yes c&d then yes, Department
address unlicensed practice board refer to AG Secretary no yes
hold hearings yes no® staff ALJ no, Dpt* yes
Licensure
varies by
administer exams board no centralized centralized centralized
contract for exam services yes yes centralized centralized centralized
process applications for some have
licensure yes yes centralized centralized | dedicated staff
administer renewals yes yes centralized centralized centralized
verify credentials for new
licensees yes yes centralized centralized centralized
set qualifications for
renewals through
rulemaking yes yes yes yes centralized
set qualifications for sitting
for exam through
rulemaking yes yes yes yes no
Policy-making
define scope of practice
through rulemaking yes yes yes yes no
sets grounds for discipline yes yes yes yes no

13




Table 4. Governance Features (Independent Variables) for Five Model States

IS/ DOES THE
BOARD... Oregon Arizona Wisconsin Michigan Illinois
through rulemaking
establish, change policy yes yes yes no no
Funding
collect fees yes yes centralized no® centralized
yes, w/o yes, ceiling set Bureau can
set fees Legislature by Legislature no raise fees® no, Director
budget built into another
agency no no yes yes yes
AG (not
pay for services to other yes AG, Office fully); Dpt of
state agencies (AG, Admin, of Admin. Info Tech;
Finance, etc.) AG Hearings no CIS no
yes, contribute yes, contribute
10% to general 10% to general
funded fully through fees yes funds funds® yes no
receive general funds no no no no yes
Public Education
varies by
send newsletter to licensees yes yes yes yes board
conduct other regular varies by
activities board varies by board 1FTE yes yes

The features listed above give a more detailed description of the five model states’ governance
structures and the features that may impact their expenditures. The next step is to describe the
models based on the Criteria for Effectiveness outlined in Table 2. Criteria for Effectiveness
(Dependent Variables)to address the third purpose of the study:
3. Describe models of occupational regulation in terms of the criteria for effectiveness.

However, these criteria do not lend themselves data collection easily. Some criteria are simply
too difficult or costly to account for within the scope of this project. As a result, the criteria that
were measured were those most easily accounted for, but do not cover all the criteria,

particularly those that fall under the general outcome, “Consumer health is protected from

unscrupulous or incompetent practitioners.”

What follows is a table summarizing data used to evaluate the model states based on the process
criteria. Following the table is a narrative discussion of some of the process and outcome

criteria that are not easily represented in tabular format.
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Process Criteria

Table 5. Process Criteria for the Model States

Oregon (Board of

Arizona (Board of
Psychologist

Dentistry) Examiners) Wisconsin Michigan linois
Time to process applications | 1 day® 30 days 5 days 4-8 weeks 6-8 weeks
Time to process renewals 4-5 days 1 day 5 days 2-4 weeks 45 days®’
Time to resolve complaints | 7-12 months 0-6 months 12-18 months™ 12 months® 1-16 months

Fee schedule

Initial License: $210

Initial License: $400

Initial License: most

Initial License: $40-

Initial license: $50-

+ exam + exam are $53 + exam $150 + exam $300 + exam
Biennial Renewal: Biennial Renewal: Annual Renewal: Annual renewal: Annual renewal:
$210 $400 $53-$168 $20-$90 $25-$100
Budget $850,000 $259,800 $10,934,800 $13,300,500 $14,113,900
Number of regulated 6,734 1,634 252,793 352,732 737,624
professionals
Dollar per regulated $126.23 $159.00 $43.26 $37.71 $19.13
professional
Full Time Employees 7 4 1355 113% 304
FTEs per 1000 regulated | 1.04 2.45 0.54 0.32 0.41
professionals
Disciplinary actions 69 9 1,201 394 4,447
Disciplinary actions per | 10.2 55 4.8 1.1 6

1000 regulated
professionals
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Patterns are not easily discerned from the table, and it can be misleading to try to extrapolate
findings about governance structure based on the above chart because the sample size is small.
Still, some general trends can be discerned. For example, more consolidated boards generally
took longer to process applications and renewals than the more independent boards, which
speaks to customer service. Also, the budgetary dollar per licensee varied greatly between the
more independent boards and the more consolidated boards, which may be an indicator of the
efficiency of the boards.

Discussion of outcome and process criteria

Table 2. Criteria for Effectiveness (Dependent Variables) describes criteria by which to evaluate
boards’ effectiveness. Some of these criteria are more ambiguous and more difficult to measure,
but in many ways, they are more important because they account for the most important goal of
public protection. In order to explore some of these criteria, this researcher interviewed
regulators and board members, and executive staff at professional associations in each of the
states. What follows is a discussion of the criteria that were introduced in the interview and the
general responses that may indicate the level of achievement on the criteria.

Criterion: Outside influences do not exert significant pressure on regulatory decision-making.
Almost all of the respondents from each of the five states mentioned that the professional
associations in the state were active in monitoring or lobbying the boards, although it is difficult
to judge the degree to which professional associations influence boards’ decision-making. The
responses did not vary by type of governance structure; respondents from more independent and
consolidated boards had similar viewpoints. Few of the respondents indicated that they regarded
the interaction as inappropriate, although one respondent mentioned that some boards allow
association representatives to work directly with the board on rulemaking projects. A few
respondents mentioned that the professional associations clearly had a vested interest in the
activities of the boards, and were responsible, in many cases, for the board’s creation in the first
place. In some states and for some boards, the enabling legislation requires the Governor to
consider board member appointees from a list prepared by the professional organization.

In addition, several respondents mentioned a range of individuals and consumer groups that try
to lobby boards. A few respondents discussed the influence of the media on boards. Larger,
more high profile boards, particularly the boards of medicine, are subject to significant pressure
by various media sources.

Criterion: Different professions are treated consistently. This criterion applies more to boards
that reside in a consolidated structure, such as Wisconsin, Michigan or Illinois, than to more
independent boards. Opinions were mixed on this topic, although a few respondents from more
consolidated boards reported occasional grumblings from smaller boards that felt that they did
not get the priority that other boards did. In particular, with regard to agencies with consolidated
enforcement functions, a few respondents complained that boards were not able to prioritize the
caseload, because at times, other boards’ cases took priority.

Three respondents considered unfair the fact that larger boards essentially subsidize smaller

boards in more consolidated agencies. Smaller boards do not have the number of regulated
professionals necessary to keep their regulatory fees low. In addition, respondents from all
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models mentioned that the board of medicine in their state garnered significantly more attention
than other boards and often had the most influence with the legislature and key regulators.

Criterion: Licensure requirements are not discriminatory. This criterion addresses the need for
licensure requirements to reflect fairly the skills and experience needed to perform the activities
of a given practice act without endangering the public. Licensure requirements should not
intentionally or unintentionally discriminate against any group. Doing so restricts the number of
professionals in a given field and raises the cost of care for consumers.

None of the respondents interviewed for this project felt that their boards’ requirements for
licensure discriminates against groups such as ethnic minorities or people for whom English is a
second language. However, many respondents discussed their board’s or agency’s attempts to
make accommodations for applicants who speak a first language other than English. The most
common response to this question indicated that the board or agency had not discussed the topic
actively. Responses did not vary by type of board structure.

Criterion: Boards have adequate funding. All of the 71 respondents indicated that their state’s
current fiscal shortfalls affected their boards” funding. Not all respondents from more
autonomous boards reported financial shortfalls. All respondents from more consolidated boards
who discussed funding indicated that funds were short. In Wisconsin, respondents reported
chronic staffing shortages that resulted from low fees; the state’s fiscal crisis prevented fee
increases. Michigan respondents cited a staffing shortage that was a result not of low fees, but of
the state-imposed hiring freeze. Illinois respondents generally said that funding was short due to
the state’s budget crunch. Respondents from states with more autonomous boards in Oregon and
Arizona generally had better reports on their fiscal situation, although answers varied.

The research discusses at least two explanations for these findings. First, these responses may
lend support to researchers Graddy and Nichol’s comments on the financial advantages of
consolidation. They theorize that, “it may be centralization does not yield any scale economies
or centralized agencies may actually receive lower funding than the aggregated budgets of the
individual boards they replace due to legislative anticipation of increased efficiency.”*

Second, it may be that the affairs of larger, centralized credentialing agencies are more closely
tied to the affairs of the state. This is possible because the role of a Governor-appointed director
or commissioner of a department may be more politicized than the role of a board-hired
executive director. The head of a department with a substantial budget may be under more
budgetary scrutiny than individual boards each with comparatively small budgets.

Criterion: Board members are qualified and capable of performing their duties. Respondents in
each state were asked to describe the training that board members receive, as well as whether or
not they perceived that training to be adequate. All of the respondents indicated that board
members received formal training either from the agency under which they reside, the office of
the Governor, a state organization that worked with boards, or informally from the Executive
Director of the board or other board members. A few respondents indicated that the training
their board members received was not adequate or should be improved, but these responses did
not vary by governance structure.

17



Criterion: The board can be held accountable for their decisions. Some responded to questions
about accountability by saying that the board is ultimately accountable to the public or to
licensees, while many indicated that the Governor appoints and can remove board members. In
almost every case, the Governor or the department director appoints the board members (the
state legislature or senate confirms some). None of the respondents could think of an example of
the Governor censuring or removing a board member.

Criterion: Scope of practice disputes between boards are resolved to the benefit of the public.
The discussions about scope of practice conflicts were wide ranging and without clear consensus.
Seven respondents thought that scope of practice disputes between professions would always
require legislative decision-making because of the political nature of the disagreements. But four
others felt that having consolidated or umbrella structures helped to ameliorate disputes between
professions for several reasons. First, staff and regulators at consolidated agencies were likely to
communicate informally and could resolve disputes before they required legislative action.
Second, some respondents felt that the legislature looked to or listened to the director of more
consolidated agencies on these topics. Further discussion of the role of oversight bodies or
councils in ameliorating scope of practice issues is discussed below (see Case Studies with
Special Features).

Criterion: Practitioners are aware of regulatory requirements. For information on the opinions
of regulated professionals, executive staff at professional associations were asked to give their
perceptions because they are viewed by some as representative of licensees. Over half of the ten
respondents from professional associations indicated that practitioners needed more education
about regulatory requirements. The results did not vary by type of governance structure.

Criterion: Boards provide good customer service to regulated professionals in terms of
timeliness, courtesy and accuracy. According to executive staff at professional associations, all
three of the more consolidated states, Wisconsin, Michigan and Illinois, received lower marks for
customer service than did the more autonomous states, Oregon and Arizona. About half of the
respondents noted delays and difficulty in getting through the phone system at the former states,
although the respondents did not appear to think the situation was critical or chronic. Similarly,
reports from associations about the more independent states were not glowing, but were freer
from some discussion of delays and difficulties.

Case Studies with Special Features

Three states and one Canadian province were selected for case study because of their interesting
oversight structures that help to coordinate policy, conduct research and serve as an appeal body
for the boards. A detailed description of these cases and the responses from interviewees can be
found in Appendix C — Detailed Case Studies. Here, we will discuss the findings from that
review.

Criterion: Scope of practice disputes between professions are resolved to the benefit of the

public. Respondents from each state were asked to give their perceptions of the way their state
or province manages scope of practice disputes. Resolving these conflicts to the benefit of the
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public is one of the most complex issues with which regulatory bodies work, and there was no
consensus among respondents on this topic.

Most respondents from Ontario and Virginia indicated that having a body to conduct objective
research for sunrise legislation and scope of practice issues was very helpful to the process.
Several respondents indicated that the research and objective focus of the oversight body or
committee helped to focus the debate on factual material. In particular, nearly all eight of the
respondents from Ontario indicated that their oversight body produced useful information for the
boards and decision-makers.

On the other hand, the political wrangling between professions in lowa is indicative of the
powerful role of politics in any situation. Nearly all the respondents discussed the unavoidable
role of politics in shaping scope of practice conflicts, despite the role of an oversight body.

The research on the four states with special features does not definitively indicate the degree to
which oversight boards or councils are useful organizations or merely add another layer of
bureaucracy to the regulatory landscape. The literature generally favors oversight structures for
research, accountability and ameliorating scope of practice issues, but a minority of respondents
from states with oversight structures (excluding Ontario) did not feel that their board reaped the
expected benefits.
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CONCLUSION

The critical question addressed by this report is, “What type of governance structure makes for
the most effective boards?” The purpose of this study is threefold:

1. Explore and clarify models of professional regulation;

2. Define what it means for regulating bodies to be “effective”;

3. Describe models of occupational regulation in terms of the criteria for effectiveness.

Reviewing previous studies, consulting experts in professional regulation and interviewing
regulators across the states selected for case study contributed to the findings.

The findings generally support some of the Minnesota Legislative Auditor’s 1999 findings: “We
found no convincing evidence that any particular organizational arrangement or process provides
an assured solution to any given problem associated with occupational regulation.”*? This study
found that there is no way to evaluate conclusively governance structure with the available
information, although some general findings can be drawn from the data.

It is difficult to generalize about the results from the data reviewed for this study for several
reasons. First, isolating the variables regarding structure from the many factors that may
influence boards’ effectiveness is problematic. In addition, data describing many criteria that
could indicate effectiveness are unavailable. Also, the case study method does not allow for
extrapolation about other states’ governance structures.

The answer to the critical question addressed by this study is yet uncertain. Previous studies and
reports by researchers and state commissions have reached no general consensus on what type of
governance structure is the most likely to ensure effective public protection in the most efficient
manner. Some experts have concluded that structure may matter less than funding, staffing or
leadership.

Future research may shed more light on the topic of governance structure. Additional research
should consider whether or not oversight structures improve the effectiveness of regulatory
boards rather than add a layer of bureaucracy to the process. Future research should also
represent a broader range of effectiveness indicators, instead of relying on easily accessible data.
In addition, further study should more closely examine cost structures to determine the
advantages of one structure over another.
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APPENDIX A — METHODOLOGY

Review of the Research

Reviewing the existing research is important to understand what experts and critics across the
country have to say about the organizational structure of health licensing boards. This researcher
sought reports, articles and experts from library research, online searches and through referrals,
including reports written by other states’ boards, Legislative Auditors and commissions.

Case Studies

Because of the difficulty of gathering detailed data for 50 states, this project employs the case
study method. The advantage of using a case study approach is that it facilitates gathering
detailed information. However, because of the small sample size, extrapolations to reflect on
other states’ circumstances are unreliable. Case studies are helpful for creating detailed
descriptions, but are no substitutes for more comprehensive statistics that would more accurately
describe relationships between independent and dependent variables. Case studies allow other
states to compare and contrast their situation with those in the case studies. Case studies were
selected based on several factors.

=  States perceived as an effective model

= States perceived as an ineffective model

=  States with similarities to Minnesota

= States with dissimilarities to Minnesota

= Auvailability of information

= States that are geographically or demographically similar to Minnesota
=  States that are commonly compared to Minnesota

= States should represent the five models of governance structure

Selecting Interviewees

In order to develop a comprehensive representation of each state selected for case study,
interviews with several regulators from each state were conducted. Initial interviewees were
selected at random by an internet search of boards’ executive directors or board liaisons. Next,
interviewees were asked to suggest others in the state. This researcher attempted to reach
interviewees that represented a wide range of occupations as well as large boards and smaller
boards in each state.

Interviewees were divided into groups (see Appendix D — Surveys):

= Survey one: Staff were asked questions regarding the governance features (independent
variables) listed in Table 1.

= Survey two: Board members and executive staff were asked questions regarding the
criteria for effectiveness (dependent variables) listed in Table 2.

= Survey three: Executive staff at professional associations were asked questions relating
to the criteria for effectiveness (dependent variables) listed in Table 2.
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APPENDIX B — RESEARCH REVIEW

The following discussion reviews some of the literature on health professional regulation. For
findings, see Findings from a Review of the Research, on page 5.

Previous Studies

Some researchers have attempted to show empirically the impact of professional licensing board
governance structure on various measures of effectiveness. However studies are not
comprehensive.

= Researchers Elizabeth Graddy and Michael Nichol conducted a statistical analysis of the
effect of consolidation on disciplinary decisions. Results were mixed. They found that
administrative centralization of health licensing boards negatively impacted the number of
disciplinary actions; “This suggests that overall administration centralization is not only
ineffective at improving consumer-oriented performance, it is actually counter-productive.
However, the researchers also found that the number of disciplinary actions increased when
investigative, rather than administrative, functions were centralized and when the number of
investigative staff is higher.** They tentatively concluded that resources rather than structure
may influence performance, but that “the hypothesized advantage of centralization may apply
for some specialized functions.” This study did not attempt to calculate the impact of
structure on indicators of effectiveness other than on disciplinary action.

=  The Arizona Auditor General (AAG), in 1995 found that “Although consolidating board
functions is theoretically appealing, it has not proven to protect the public any better than
completely autonomous boards.” Assuming that more disciplinary actions protects the public
better than fewer actions, the AAG analyzed disciplinary data from various states and
concluded that “the most consolidated states are often associated with fewer disciplinary
sanctions per thousand licensees than other, autonomous boards.”* The AAG did not
examine other measures of effective governance.

= Inaddition, the AAG cited a study by the Arizona Office for Excellence in Government,
in which the study comparing 19 health licensing boards was eventually dropped when it
concluded that “no large dollar savings would be realized by combining the boards.”*’

=  Astudy of reorganization efforts in state governments’ executive branch indicated that
even though states often reorganize with the goal of achieving greater efficiency, actual
savings occurred in only six of the 22 states. In three of these, savings were modest.*®

=  The Texas Health and Human Services Commission reported that “there has been no
definitive research conducted that identifies any single model as the best, each having its own
advantages and disadvantages. The evidence seems to indicate that independent boards may
receive more complaints and take more disciplinary actions.”*°

=  The National Council of State Boards of Nursing (NCSBN) is currently in the process of
identifying “best practices” for state licensing boards. The NCSBN researchers have found
that many of the “best practices” were not dependent on board structure. The study identified
“Processes That Work,” or processes that support the best practices. These included giving
boards the authority to hire or directly contract with investigators and attorneys involved with
the disciplinary process. In fact, of the boards that scored high on a rating of “predictor

143
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variables,” none were umbrella boards. Also, effective boards were found to be those that had
a clear understanding of the roles of the board members and staff, indicating that the board
members did not micro-manage staff functions but rather trusted staff to fulfill the mission
established by the board.*® Future publications by NCSBN may shed more light on these
issues.

The existing studies do not achieve consensus on the issues related to governance structure, but
do elaborate on certain elements of structure, particularly as it affects the number of disciplinary
actions. The evidence presented above tentatively supports the advantages of independent
licensing boards in disciplinary matters, and is ambivalent about costs savings resulting from
reorganization. It should be noted that successive researchers have not repeated the studies
outlined above, therefore their reliability (ability to get the same results with repeated tests) is
uncertain.

Perceived Benefits and Detriments of Independent and Consolidated
Boards

Despite the ambiguity of the evidence relating to governance structure, there is no shortage of
opinions about the benefits and detriments of an independent board model versus a more
consolidated or umbrella model.>

Administrative efficiency and customer service
Some experts argue that consolidation can save boards money by eliminating redundant
administrative elements such as office space, IT implements and equipment, particularly for
smaller boards that require high fees to support administrative activities.”> Some think that
larger, umbrella agencies are more efficient because of staff specialization and economies of
scale. However, proponents of independent boards argue that because staff are cross-trained,
they are able to provide better customer service to licensees and are more efficient because staff
can see transactions through the process instead of relying on other staff to complete the process.
In addition, although some think that consolidated boards facilitates streamlined processes for
compliance matters, others think that independent boards are more effective because they are
able to prioritize caseloads more fairly.>® In terms of efficiency, Graddy and Nichols (see
section Previous Studies) reason that

Centralized agencies were assumed to have more resources per licensee than

individual boards because of cost savings from scale economies. However, it may

be that centralization does not yield any scale economies or centralized agencies

may actually receive lower funding than the aggregated budgets of the individual

boards they replace due to legislative anticipation of increased efficiency.>*
In addition, the Council of State Governments cautions policymakers who assume that efforts to
reorganize executive branch agencies will result in cost savings. They say that the political
influences of budget making often result in a negation of savings.>

Accountability

Although most experts agree that holding boards accountable to the public is important, few
agree on which model improves accountability. Some claim that independent boards have clear
lines of authority and have greater control over allocation of funds. But others maintain that
consolidated entities enable the legislature and the Governor to have better oversight of the
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boards. Advocates of consolidation also argue that consolidated boards are more likely to be
consumer-oriented than independent entities because of the centralized oversight>® and because
of greater visibility and clarity to the public.

Consumer access

Different experts argue that each type of board has advantages in terms of access by consumers:
whereas independent boards have clear lines of authority and are more likely to provide access to
a live person on the phone, some think that the multiplicity of independent boards confuses
consumers.>” Some claim that consolidated boards have better visibility to consumers and
therefore make it easier for consumers to lodge complaints.®® But opponents counter that
umbrella organizations are generally difficult to navigate which thwarts consumers’ efforts to get
information or keep boards accountable.

Because empirical studies on this topic are few and less than comprehensive, it is difficult to
know whether any of these arguments result in better or worse public protection, the goal of all
credentialing agencies.

Issues Affecting Board Structure

What follows are some of the issues that repeatedly emerged in the literature, and their possible
implications for governance structure.

Discipline

The disciplinary function of occupational regulation is essential to the public protection mission,
as boards attempt to ensure that licensees are held accountable for substandard care as well as to
deter future negligence or malfeasance. Disciplinary actions are the most visible and
comprehensible actions that most boards take. Also, because of the sensational nature of some
claims, disciplinary activities attract the most interest from the public and the media, particularly
for larger boards such as those regulating medical practice or nursing. In addition to the
visibility of compliance operations, data that describe disciplinary actions are often available to
the public and easily communicated. Other data that could also measure board performance are
often more opaque and difficult to come by.

As a result of the interest generated by disciplinary functions and the accessibility of the data,
many experts and academics use data on disciplinary actions to signify board performance.
Sidney Wolfe, of the nonprofit consumer advocate organization, Public Citizen, yearly ranks
states’ medical licensing boards according to their “performance” on disciplinary matters. The
report ranks each state according to the number of serious disciplinary actions per 1000
licensees; those states with more actions are ranked “high.”*® The Public Citizen publication
generates significant media and political attention for many boards yearly.

Many regulators and experts criticize the report as a misleading and one-dimensional perspective
on boards’ performance. The Public Citizen report does not take into account many factors
which may better account for the variations in disciplinary action. For example, the report does
not account for the number of complaints filed, the public education efforts of the boards, the
extent to which the credentialing process screens out unqualified or unethical professionals, or
the actual effects of disciplinary action. The underlying assumption of the report is that every
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state has the same proportion of incompetent or unscrupulous physicians, and those states with
higher levels of action come closer to removing the offending professionals.®

The discussion about disciplinary actions does not shed light on the most effective governance
structure for handling disciplinary matters. Some argue that umbrella agencies can better handle
disciplinary matters because they can more easily standardize disciplinary procedures and
actions. Standardization is beneficial, it is argued, because it relies less on board members’
personal judgement and more on objective criteria for disciplinary action.®

In addition, discussions about discipline and board structure relate to the manner in which
compliance staff are organized within a board or agency. Proponents of independent boards
argue that having investigative staff work for several boards at once dilutes the staff’s expertise
and renders them less effe